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Introduction

About thirty of the existing 272 current multilateral environmental agreements (MEAs)
incorporate trade measures (UNEP 2005, WTO 2003). Although such MEAs account for a small
fraction of the total, many of them play an important role in addressing environmental problems.
The follow are examples of such important MEAs:

e the Convention on International Trade in Endangered Species of Wild Fauna and Flora
(CITES);

the Convention on the Control of Transboundary Movements of Hazardous Wastes and
their Disposal (BASEL Convention);

the Rotterdam Convention on the Prior Informed Consent Procedure for Certain
Hazardous Chemicals and Pesticides in International Trade (Rotterdam Convention);

the Montreal Protocol on Substances that Deplete the Ozone Layer (Montreal Protocol);

Cartagena Protocol on Biosafety (Cartagena Protocol), Stockholm Convention on
Persistent Organic Pollutants (Stockholm Convention); and

the Kyoto Protocol to the UN Framework Convention on Climate Change (Kyoto
Protocol).

MEA trade measures indirectly affect the environment but directly affect international trade.
They overlap with the rules of the World Trade Organization (WTO), which represents the world
trading system and consists of three fourths of the world’s nations. Potential conflicts could
result from these regulatory overlaps. A country, for example, applying a trade-restrictive
measure pursuant to an MEA for environmental purposes may violate the rules for trade
liberalization of the WTO.

There has been no clear guidance on the MEA-WTO interrelationship. Environmental
negotiators, however, have to conduct MEAs negotiations, which could eventually lead to trade
measure provisions. Although no MEA-WTO conflicts have yet to erupt, the “long shadow of
the WTO” (Eckersley 2004: 41) is impeding the negotiating phase of MEAs. “The legal
ambiguity surrounding the possibilities of such a challenge causes uncertainty and doubt over the
effectiveness and legal status of such measures and thus weakens MEAs.” (WTO 2000: 2)
Recently, while negotiating the 2000 Cartagena Biosafety Protocol and the 2001 Stockholm
COnvention on Persistent Organic Pollutants, negotiators experienced tough debates on resolving
the relationship between MEAs and the WTO rules.

paper is intended to put forward some recommendations to facilitate negotiation on trade
Sures in MEAs, both existing (i.e. amendments) and future, which also will contribute to the
ention of future conflicts between MEAs and the WTO rules. It takes stock of extensive
ates on the subject over the past decade to form these recommendations.
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The paper, first, analyzes the functions of trade measures in the existing MEAs. If they are
necessary for environmental purposes, what makes negotiators reluctant? The paper then
examines their major concerns — the MEA-WTO conflict. With a view to moving forward the
negotiations on trade measures in amendments for existing MEAs as well as new MEAs, the first
recommendation focuses on solving the ambiguity in the MEA-WTO interrelationship and thus,
setting a more certain and predictable negotiating context. After exploring solutions in both

arenas, the WTO and the MEAs, the paper concludes that a supremacy clause could be feasibly
introduced into the WTO law and proposes in detail how to do so. Secondly, in preparation for
their negotiations on trade measures in MEAs, negotiators can usc a checklist of criteria to test
the potential compatibility of such measures with WTO rules. Finally, the paper explores some
mechanisms for the two systems to collaborate in negotiation processes and implementation of
MEAs, thus enhancing the mutual understanding between these continuously evolving systems.

extent of their use and the responsibilities of the country usi '

. ng them. More 1 t
trad; r,estrlqtlops help prevept the spreading of harmful effects of regulated bezejtr;ﬂ‘gg ﬁgﬁ
parties’ territories. The function of controlling trade is reflected in the following regulatory tools:

o Regulating trade in goods sought to be protected or controlled for envi
purposes through divergent conditions and procedures. CITES, for example lr(i”l’;;?ntal
a licensing system for the import and export of specimens of ’certain wi?d ;ufis ) 1 -
pl.an's to ensure that international trade in those species does not threaten thei . S'and
Slrm.lar.ly, at the core of the Basel Convention, a prior informed consent mechzellr' W
restrictions gnd labeling and packaging requirements address the risks to hur?::miltraflﬁ
and the environment posed by transboundary movements of certain hazardous wn teal Zx
movement document 18 required for each shipment of regulated waste. U EZiS es.h
Cartagena”Protocol, the importing country must approve the import of “livin o e(;ft Z
organisms” (LMOs) according to its own regulatory system to follow the gP;réS[)ocl:c:ﬁs

decision procedure, which requires a risk asse -
and Chambers 2002). ssment before a final decision (Sampson

1. The functions of trade measures in MEAs

Since trade measures are one type of the policy instruments provided in the MEAs, it is virtually
impossible to separate out the impact of only trade measures on the effectiveness of MEA
(Sampson and Chambers 2002). If the MEAs are effective and the trade measures are employe
pursuant to them, an assumption can be made that trade measures contribute to that effectiveness.
It is more significant to examine the functions of these measures tO assess their necessity in

MEAs.

The WTO Committee on Trade and Environment (CTE) acknowledged that “trade measure
have been and will continue to be an important tool for achieving important environmenta
objectives” (WTO 1996: 8). In some MEAs, trade control is the main instrument to deal wit
environmental problems. For example, international trade is not as significant a cause of specie
extinction as other factors such as habitat loss and introduction of alien species to the ecosystem
The Convention on International Trade in Endangered Species of Wild Fauna and Flora (CITES
focuses only on international trade as a means of protecting endangered species. Some oth
MEAs, such as the Montreal Protocol, Cartagena Protocol, and Stockholm Convention--the goa
of which are not restricted to the international trade aspect of environmental problems--als
incorporate trade measures to make their package of policy instruments comprehensive.

gupfortlln§ the phase-out of certain substances. The trade restrictions in the Montreal
f1ro ocol, for example, are designed to supplement and support the phase-out schedules
or various categories of ozone depleting substances. The Stockholm Convention also

uses trade limitations to support mea iminati i
sures eliminating and re i i
o e s 10 g stricting the production and

ivﬁf;g)en’t tradg rpgasureskhelp to address the lack of adequate information for policy

nt or decision-making through such measures a I i i0r 1

. s notification and pri fi

consent requirements. They also facilitate th 1zati 1 R andands. md
' . e harmonization of different stand

requirements on trade in regulated subjects. For ex ' oot
‘ . ample, CITES provides for fi t

requirements for permits and certificates S

; and the Cartagena Protocol for handli
packaging and documentation requirement I et Thes, foneport
s for covered organisms and I

e ’ . products: These functio

supplementary to make the MEAs” control of international trade more comprehensive -

2. Toinduce compliance of parties

MEA parti i

cofnpafed é:istha;ectizriouﬁaged tortgom}S’)ly when their efforts are taken into fair consideration

of non-parties. Several trade m: i 1 i

. ‘ easures are intended to impede non-part

g advantage of environmental gain 1ti 1 : freo.

i : gains resulting from party commitments. This free-
g problem is usually solved by trade bans between non-parties and parties that ha\?e

lated goods. N i nnot i

- . Non-parties cannot increase production of th i

- - ¢ restricted i

€ parties that have to restrict their own production. good and export it to

Trade measures are generally understood as any policy instrument that attaches requirement
conditions, or restrictions on imported or exported products or services themselves, or th

process of their importation or exportation (OECD 1999).

They can appear in several formats: (1) reporting requirements; (2) labeling requirements; (
notification and consent procedures; (4) import and/or export bans; and (5) taxes or governme
procurement (Richard Skeen 2004). They can be compulsory or optional. Parties may ha
considerable discretion to implement trade measures with objectives specified in MEAs. Desp

their different structures and objectives, trade measures in MEAs serve three main functions.

hermor i i ~
. ;,n ;0;2; ilg/SIE?; 1(r;duce compl.lance of pgrﬂes by imposing trade sanctions on their
| - The ITES Standing Comm1ttee recommends temporary single or multi-
- underg%r;?E%aﬁles .for non-compliance. The withdrawal of the right to trade in
e . is lifted when non-complying parties bring their actions into
. . ; onvention. For .exa'mple, t.he trade suspension in 1992 with Italy in
a and flora was essential in obtaining Italy’s compliance. Similar successful

1S ha i i
5 Nave also been taken against Thailand, El Salvador and Equatorial Guinea. A similar

1. To control trade as a source of environmental damage
MEAs are intended to control trade practices where trade is considered a source O
environmental damage. Without trade measures or restrictions, countries cannot prevent

ach can

cross-border transport and entry of regulated items, such as hazardous waste or endanger b .
species. This might result in their uncontrollable use and an adverse environmental impa col ¢ found in the Montreal Protocol, the Basel Convention, and the Biosafety

Locating these regulated subjects within national borders is one way to identify the scope &
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So far no disputes over MEA trade measures have been brought before the WTO Di

Settlement Body (DSB). This fact, however, does not ease the concerns of WTO o
MEA negonator.s. Instead, in the discussions within the WTO and recent MEA. partl'es' and
they are increasingly aware of MEA-WTO potential conflicts that are reflectedsiri1 ZgOtliFlopS,
outcomes. Attempts tg include trade provisions in the International Conventi eg? e
Conservation of Atlantic Tuna, for example, and in agreements to control driftnet %0?1' or the
shelved because of the fear that they would be inconsistent with GATT rules (S s e
Chambers 2002). Suph tensions were also experienced in negotiations during the K atmI;)Son and
Rotterdam Convention, Cartagena Protocol, and Stockholm Convention Switzer}llo(()i rotocol,
member, remarked that “the mere fact that no conflict has arisen between :the two see‘zn ’f O
of today does not. automatically imply that there will be none in the future. e i 11S ° .rules -
steady growth of interface between the two sets of law.” (WTO 2005b) » especially given the

3. To encourage compliance and participation of non-parties

Trade with non-parties to MEAs is generally prohibited. According to CITES, for example, trade
d only on the condition that these non-parties provide documentation
and certificates. This measure first aims to control the role of non-
legal trade under MEAs and thus, secure greater compliance with
he same approach whereby it requires parties not to permit
other wastes from a non-party, unless they have concluded a
ant to Article 11 with provisions not less environmentally
CD 1999). The Montreal Protocol extends trade restriction

with non-parties is permitte
comparable to CITES permits
parties as transit countries for il
MEAs. Basel Convention adopts t
exports or imports of hazardous or
bilateral or regional agreement pursu
sound than the Basel Convention (OE
in ozone depleting substances to non-parties.
-based trade rights for non-parties create a powerful incentive for non-parties to
join MEAs. Non-parties cannot free-ride if they stay outside the MEAs because if they do not
comply, their exports to and imports from MEA parties are banned. Moreover, their non-
participation makes them subject to case-by-case procedures to examine their compliance,
whereas parties are automatically allowed to trade among themselves except when non-
compliance is found. One of the main reasons for the Montreal Protocol’s achievement of a
universal membership' is this incentive-to-join and disincentive-to-stay-outside mechanism. The
rationale for this function is that the more countries join MEAs, the more comprehensive the
trade controls are on a global scale and thus, the more effective they can be.

II. The interrelationship between MEAs with trade measures and the multilateral trading
system
1. Potential conflicts with WTO rules

Could the use of MEA trade measures for environmental reasons against WTO members be
considered a violation of WTO law? In general, the incompatibility with WTO rules emerges
where a party to both the MEA and the WTO cannot comply with the obligations under both

regimes simultaneously.

The WTO’s non-discrimination principle embedded in Articles I and III of the Generl
Agreement on Tariffs and Trade (GATT) requires WTO members not to discriminate between
their trading partners or between imported and locally-produced goods. MEAs, howevet
discriminate between imports and domestic goods as well as between parties and non-parties

o the assessment of environmental performance. Article XI of the GATT stipulates
other charges shall be applied to

these quantitative restrictions. In

Such compliance
T_O 'unde.rstand the conflicts that WTO members may face, MEA-based trade measures can b
ﬁx]gied 1rrt).to thrge types: (a) trade measures among MEA parties; (b) trade measures bet\;eer?
parties and non parties; and (c) non-specific trade measures tl’la i
: n: t could be unilaterally tak
by MEA parties pursuant to MEA provisions. Suppose all hypothetical parties in these pgtentzizl}

conflicts are WTO members. WIO-incompatibili .
one of the WTO members. mpatibility of MEA trade measures might be brought by

a. Type A: Conflicts among MEA parties

g}ql :ﬁ:gsg :vi};erﬂel ebc\>7vthT%>untries are party to the MEA and the WTO, it is not likely that one would
a measure authorized under the MEA. Both 1
b by e MEA"s malee e . Both countries have consented to
_ g the use of trade measures. Thi
h n . 1S CO t
:;:glde{ed as es.toppel, legally and.pohtlcally preventing a party to the MEA frcr)lrilel(l)b Zc():ltlllrfl l‘ze
. ;Smufe:r:;ntathgl (ci)f th; tre;ty obligations by another party. Legally, they could challénge sicﬁ
er withdrawing from the MEA. They also could clai ’ 1
fundamental change of circumstan ' 1 cxouse for oo onititute 2
I { rcumstances, which would be an excuse for non-complia i
iéfé:rﬁeﬁ?st vs:ch 1nv;)c§t1§n 1s not well-grounded. For MEAs concluded bgforgcihglglvffh(;
re concluded in 1994, the GATT 1994 might be th
LT  t ght be the root of overlaps and conflicts;
S ginal agreement that is the heart of the G I i ’
. e GATT 1994, was signed in 194
thzré X;r; ﬁeg\fl;\dl}\EIAsﬁlO;her agreiements under Annex I on trade in goods ngle delselc?pgdvgr};erﬁ
: - No fundamental new changes, therefore, have b i
. : j , : , have been introduced to WTO rul
iy :irfli.clet ; j}f’snfif;:;hp foi artl. MEfA par(tiy I}:)O politically protest against its treaty obligafilj)fl:
_ otection for trade benefits. Therefore, conflicts wi
imported or exported products. MEAs, in contrast, require g:z:ires timong ] e that are dso WIO members Wm’ﬂd I;Oltc liewllitll(lei;ga;i tf[) tr;lqe
ddition to the GATT, other WTO ts contain simil irements.” -~ 219, fe potential disagre ' icati measures in
mp w.n (-) c | -’ .0 d agreémen O i Sichilar -requ1.remen.s | e greement might be over the application of MEA trade measures in
Potential incompatibility could be justified under the exceptions in Article XX of the GATL,
which allows WTO parties to adopt and enforce measures “necessary to protect human, anima
or plant life, or health” or “relating to the conservation of exhaustible natural resources.” In othd
words, MEAs-based trade measures could be seen as falling within the meaning of thes
exceptions but there are no clear guidelines for such justifications. In the past, unilateral trad
measures for environmental purposes were challenged and found inconsistent with WTO rulé
(See Appendix B). However, such rulings still left ambiguity and uncertainty for future cases
including those relating to multilateral MEA trade measures.

according t
that no prohibitions or restrictions other than duties, taxes, or

b. Type B: Between MEA parties and non-parties

S type of : : . :
typ conflict might arise from two scenarios. Scenario I: If countries X and Y are both

mbers of i
of the WTO but only country X is an MEA party, a dispute could arise where country

ould i
7ightti)§a ;21;12:2 (;[;) teike dtrade measures against country Y, a non-party. For example, country
T r:lr rade controls on country Y’s products than those on country Z, another
[ ;a:ure&/ vTvguld discriminate between country Y and country Z while both
o W’}li re W ‘m.eml.)ers and should be accorded equal treatment by country
O non-discrimination rules. In addition, since Country Y has not agreed to
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s violate various WIO Table of WT'O-MEA potential conflicts over MEA trade measures

be bound by the MEA’s rules, it may claim the country X’s trade measure
rules which are binding upon both countries X and Y as stated above.

Seenario IT: If country X, however, did not accept the MEA amendments, i.e., 1t 1S not a party t : Type A Type B Tvoe C

these amendments, its relationship with country Z, a party to these amendments, would result 1 Characteristics Among MEA | Between MEA NJ;p T

analogous conflicts as above. Concerns on this potential conflict have been voiced in the (all potential parties parties and non- oblr.l_sgeCl 16

Committee on Trade and Environment (CTE) over numerous nevs annexes and amendments of disputing parties parties lgations

MEAs such as those relating to fish and timber in CITES, which increasingly cover are WIO members)

economically important sectors. (Brack and Gray 2003) . |\paor ules with Not likely to be | Non-discrimination | Incompatible with

The rulings of the DSB suggest that this type of MEA trade measures might not be justified Zﬁ;ﬁﬁfgfﬁlggf Z ¢ I;E;Zfﬁ)elbecause of rules' o MEA relevant rules

under environmental exceptions in Article XX of the GATT. The DSB opposed measures incompatible thﬂ?ltlf)ns on | Incompatible  with

conditioning market access so as to force other WTO members to change their policies within quantitative WTO rules: same as
restrictions Type B

Specific rules of the | Potential at  the
SPS Agreement, | disadvantage
TRIPS... compared to
measures agreed at
multilateral level.

their jurisdictions.5 Trade measures in MEASs using sanctions against non-complying parties and
non-parties fall in this case. The potential for this type of conflict is high.

¢. Type C: Conflicts relating to non-specific trade obligations

Some MEAs do not specify all trade measures. Instead, they authorize their parties unilaterally to
choose domestic measures pursuant to their objectives. For example, parties to Kyoto Protocol Possible forum MEAWTO

may lower greenhouse gas emissions by trade-restrictive measures that are not explicitly required Possibility of Not ' WTO MEA/WTO
in the Protocol, such as border tax adjustments on carbon-intensive imports. Parties could conflicts ot very likely Likely Likely
potentially disagree on the compatibility of these measures with the MEA guidance and also
claim violation with WTO rules. Non-parties certainly could do the same. If specific trade
measures taken between MEA parties such as import and export licenses or requirements for
prior informed consent are rarely brought before the WTO (understanding that parties have

h provisions beforehand), non-specific trade measures could b

already explicitly agreed to suc
subject to challenges for two reasons. First, the parties did not agree on the structure and th

rigidity and other details of non-specific trade measures in MEAs except the general an
sometimes vague guidance to take them. Second, several WTO panels and the Appellate Bod
expressed their preference to trade measures agreed to at a multilateral level over those take
unilaterally. Moreover, WTO members did not agree to negotiate the relationship between non
specific trade obligations and WTO rules. They just authorized negotiations on specific trad
obligations. This type, therefore, is also a cause for potential conflicts.

2. The trade and environment debate in the WTO

Trade and environment negotiations in the WTO

W -

em’l;i(r)onnrls;?l‘?aelrsisare deeli)ly_ divided over 'Fh§ environment and trade linkage. Efforts to address

L ek Osues (;e ating to trade originated in 1971, when the contracting parties of the

L predecessor) agreed to form the Working Group on Environmental M
ational Trade. However, the group did not convene for twenty years S

In 1994 i i

MEA? a,l nt(llle V&r]r}ugaitlzgal Tt?dl&g system started to study in depth the interrelationship between

L ed. . e arrakesh Agreement establishing the WTO, unlike the original

[ ga an1r£)nment.al concerns and sustainable development.® New trade

| %ET}:E ounds provided gnv1ronmental exemptions.” The Committee for Trade

e U )'was also established to 'identify the relationship between trade and

e eshmhorder to pror'note‘sustamable development and to make appropriate

| el whether any'modlﬁcatlons of the provisions of the multilateral tradin

o i; E:;?l?raetébtls r\:;til rt‘c}lltes ?p?, equita‘Ele, and non-discriminatory nature of thi

. : : : ‘ mndings to the WTO General Counci

| S;E rén;flr(l);;ecl dilrsicllgzlolrgzgn St'he relatiorﬁzhip between MEAs and then\;}l;frO[hi: feirrnslf)erszlél(;

ok d i ' ingapore inisterial Conference. The

ucez n?i})clanfymg and improving the relationship between MEAs 1a219d6 tl?ee p\?&lfrtTgeag
stantial recommendations due to irreconcilable viewpoints of WTO members o

The three types of potential conflicts are illustrated in the following Table.

001, the CTE W 1 onference at Doha in
. 3 S agenda as dlscussed a 1 ini 1
The CTE was mandated in the Ministerial Declaration to negotiatelo' t 1
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e the relationship between existing WTO Rules and specific trade obligations set out in
multilateral environmental agreements (MEAs). The negotiations shall be limited in
scope to the applicability of such existing WTO rules as among parties to the MEA in
question. The negotiations shall not prejudice the WTO rights of any Member that 1s

not a party to the MEA in question;

[11. Recommendations for moving the negotiation on trade measures in MEAs forward

1. A certain and predictable negotiating context: Solvi igui
: Sol i

nterrelationshin g olving ambiguity in the MEA-WTQO
procedures for regular information exchange between MEA Secretariats and the 2. Supremacy Clause
relevant WTO committees, and the criteria for grantin of observer status; « ” indi

g g The “Supremacy Clause refers toa binding rule determining the hierarchy between WTO rules

and ME(;AS'. In other words, its main purpose is to clarify which rules, MEASs’ or the WTO’s, will
supersede n the eyent of 'COI’lﬂlCt. The status quo, as analyzed above, threatens potential con’ﬂicts
that mlghjc occur in the implementation of existing MEAs and might impede, if not 1
efforts to include trade measures in future MEAs. ’ pAEYE

e the reduction or, as appropriate, elimination of tariff and non-tariff barriers to
environmental goods and services.

According to this mandate, discussions are confined to “specific trade obligations” in MEAs and
the outcome of the negotiations is limited to apply to WTO members who are parties to a given
MEA. These various qualifications have effectively prevented the CTE from negotiating the
WTO-MEA two most potential conflicts: (i) those between parties and non-parties to MEAs and
(ii) those relating to nonspecific trade obligations. No specific interim deadlines have been set
for the negotiations. Such negotiations, encompassing the specific environmental mandate, will

be concluded as part of the “single undertaking” agreed in Doha.

Therefore, to this date, WTO members still haven’t reached any long-term solution to potential
conflicts between MEAs and WTO rules. They have only agreed generally, after a decade of
debate and negotiations, that WTO should be supportive of action at the multilateral level of
environmental protection.11 This is more a declaratory principle with the term “should” but not
“shall” being used to define a binding guideline to solve conflicts between the two bodies of law.

It is also true that such a principle is guiding the ongoing negotiation on MEA trade measures.

i. The possibility of including a supremacy clause in MEAs

The ﬁrst' option is to state in MEAs that either the WTO law or the MEA will prevail in th

of conflict between the two. However, this option is not feasible for three reasons Firste'eveklllt
case that the WTO law would prevail, negotiators might be reluctant for the fear of .und nining
Fhe gogls of MEAs. Putting all MEA trade measures under the scrutiny of WTO trade eimlf.lmg
implicitly der_ly the legitimacy per se of a tool that has contributed to the effectiveness or; . 1‘[S o
MEAS. Mulplateral commitments on MEA trade measures would lose their value ezi( lihm'g
;r;lsile‘r:ﬁﬁtat?? would bfe I\?]l;bjea to more skepticism and more challenges in the WTSnIn tgilg

X a deference o A sys i 1 i ati
MEA trade measures would be lﬂZeit}elrﬁ)tlg)et;llfdgl:clltilrlla‘fﬁzaé\ﬁ?gmg wystem, alf disputes relaing to

Set(:}:)nq, in the case that the ‘Supremacy Clause provides that MEAs would prevail, without an
alu1 ort{zatlgn fr(;{m the multilateral trading system for WTO members to derogat(’e from WTC}),
rules for the sake of MEASs’ goals, this clause raises mo
' . s re concerns as to further potential
conflicts. Most negotiators would not be enthusiasti 1 thout
: ( \ siastic about this case. Additionally, with
:ﬁfsgtlﬁe'dlspl:te fsetﬂer}rllent mechanism in MEAS to solve the conflicts between ME};{S aiqdo\li;[Ta(r)l
» 1t 1s not of much significance to introduce such clause. If a i i
! : : ) party loses or thinks that
E:,goht é(l)sef a case in a MEA dispute 'settlement mechanism, it can opt for the WTO as a n?orlci,:
b rable forum. As d1scussed below in Section II1.1.b, it is difficult for a MEA-WTO conflict t
_ be solved by MEA dispute settlement mechanisms. °

Concerns of WTO members
” the questions as to what extent and how they could be

d. The prudence in CTE reports reflects hot debates and
s, are concerned

Regarding “mutual supportiveness,
mutually supportive are left unanswere
tensions among WTO members. Some members, especially developing countrie
about the abuse of trade measures under the disguise of environmental protection by rich
countries, thus impeding the liberalization of trade. The economic costs should be weighed
against environmental benefits. Developing countries wanted to keep the Doha agenda focused
on development priorities. They were also concerned that environmental negotiations might
expand the potential for the use of environmental measures to restrict market access for their
goods.12 Therefore, according to the Ministerial Declaration, the CTE must study “the effect of
environmental measures on market access” while focusing on developing countries and least
developed countries. It also must identify situations where reducing or eliminating trade barriers

would “benefit trade, the environment, and development.”

The U.S. and some members of the Cairns group of eighteen agricultural exporting countries
were concerned about the potential for the EU to use an environmental mandate to slow down
agricultural subsidy reform or to further restrict entry of agricultural goods including -
genetically-modified organisms - via eco-labeling or by citing the need for precautionary
measures.”> Other members wanted to pursue high-standard environmental policies worried
about being forced to lower environmental standards. As the reader can see, different interests
and motivations make negotiations on WTO-MEA interrelationship tense and hard to reach

agreement.

Thi . .
Oiléidr,loegzr; I{ECIZIFAS had Vpi]owle(lirful VSvl;pute settlement mechanisms, the problem of jurisdiction
0% on- emains. Would a O member, as a non-party to MEAs, be willi
. . . . > ? ln t

| :n 1:[];;4 glspute settlement mechanism which aims to secure compliance with the rulesg itohz(c:lczg:
,, mglre Se? if }?ove all, would that member be convinced that MEA rules should supersede WTO
= ME ft\ 1S non-par‘Fy strongly believed in the legitimacy and benefits of MEA rules, it would
‘; s. Attempting to ensure the benefits of WTO rules against environmenta’l—oriented

~lrade measures of MEAs, non-parti ' i
i | Jeames o , non-parties would be much more likely to bring MEA trade measures

C:I;flgsi;lt?z i\i/i(t):treal Pgo;ciocol, and th; Baselr Convention were all negotiated before the WTO
- fecent st rtlrciezia;n . c; not contain any language regarding WTO-consistency. Negotiators
e VA eh 0 inc ude sgch language: The Cartagena Protocol, for example, states that
'f L o 291 ;} Change in the. rights and obl?gatlons under any existing agreement (e.g., WTO
L 0 1s not subordinate to other international agreements (e.g., WTO rules). This

ent actually reflects the vague concept of “mutual supportiveness” in the WTO. The
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The Supremacy Clause might be adopted as a binding agreement among WTO members and

disguised balance it sets would be broken in the event of conflict where prevailing rules must be
written as follows:

chosen. Uncertainty is not reduced, if not more obvious. Conflicts would be decided on a case-
by-case basis without clear guidance. This paper suggests setting a conditional hierarchy in the
WTO law (i.e., hierarchy under some conditions and circumstances) in advance to establish a
Jong-term consistency and certainty in WTO-MEA conflict resolution.

“In the event of any inconsistenc 1
sistency between the Agreements in Annex 1A of the
Marrakesh Agreement Establishing the World Trade Organization and the specific trade

obhgat}ons set out i.n the following multilateral environmental agreements, such
obligations shall prevail to the extent of the inconsistency: ’

ii. In WTO law - NAFTA model and a more complicated job for WTO
negotiators

Why is more guidance on the WT O-MEA interrelationship needed in the WTO?

a. The Convention on International Trade in Endan i -
ered Spe fW
Flora, done at Washington, March 3, 1973. g pecies of Wild Fauna and

b. The Montreal Protocol on Substances that Deplete the Ozone Layer, done at

Some WTO members thought that it was not necessary to amend the WTO law because of the
Montreal, September 16, 1987.

above-mentioned potential conflicts (see Section II.1). When a real dispute arises, it could be
settled under environmental exceptions in WTO rules. Nevertheless, in the WTO dispute
settlement mechanisms, it is not clear how an MEA trade measure would be judged since there
has been no case related to MEA trade measures before the Dispute Settlement Body (DSB).
Two possibilities arise. First, the measure might be justified under environmental exceptions of
the WTO. In other words, the measure might satisfy the two tests: (i) it is necessary for human,
animal or plant life, or health'* or relating to the conservation of exhaustible natural resources';
and (ii) it does not constitute a means of arbitrary or unjustifiable discrimination or a disguised
restriction on international trade.'® The DSB have strictly interpreted these requirements in the
past cases and expressed a preference over multilateral trade measures to unilateral ones.
However, given the concerns and reluctance to address directly the WTO-MEA interrelationship,
there is no certainty they would accept the multilateralism and purposeful discrimination in

MFEAs within the trade realm.

Second, MEAs might be considered as more specific law because they contain specific measures
applied to specific categories of products and thus, according to lex specialis, they prevails over
general rules of the WTO on trade measures. However, given their mandate constraint of not
adding or diminishing the rights and obligations provided in WTO rules, the DSB is not likely to
follow this principle unless WTO members reach clear conclusion about WTO-MEA

interrelationship."’

Without guidance for the DSB, MEA trade measures, therefore, would depend on the
interpretation of environmental exceptions in the WTO law and on a case-by-case basis.
Uncertainty would even increase because the rulings of the DSB are only binding to a specific
case and not binding to subsequent cases. A “limited supremacy clause,” therefore, should be
incorporated to clarify MEA-WTO linkage, which is crucial to set a certain and predictable

context for MEA negotiators.

Limited Supremacy Clause — Structure and Significance

There is no reference to MEAs under WTO rules, including the environmental exceptions in
Article XX of the GATT, partly because very few MEAs existed when the GATT was first
written (Brack and Gray 2003). The recommendation mainly is deference from the WTO 1o
selected MEAs under some conditions. A clause in MEAs, which states that WTO rules would
prevail, would raise concern of subordinating all MEA provisions to WTO rules while the two
systems are independent and serve different purposes of development. However, a Supremacy
Clause that states that some MEAs would prevail in the WTO law would signify only exceptions.

c. The Basel Convention on the Control of Transb
enti oundary Movements of H
Wastes and Their Disposal, done at Basel, March 22, 1989. o Hazardous

Explanations:

NAFTA model: This clause applies the model in Articl i

e 104 of the North American Free Trad
Agreement.(NA.FTA). However, NAFTA has three parties and the WTO now has 150 rla"lhz
treaty relationship web, therefore, is much more sophisticated. Initially listed MEAs mﬁst be
chosen carefully to achieve consensus among WTO members.

Specific trgde obligations (STOs): trade measures specified in these MEAs shall prevail ov
WTO rules in Annex 1A. The supremacy clause does not extend to unilateral trade measures thei
are taken pursuant to MEAs but not specified in MEAs, given the deep concern of WT?)
members on such measures. So far, the negotiation mandate of the CTE is also limited to STOs

iﬁ;eements in Annex 1A: The potential conflicts currently relate to several agreements in
o ei; el% X%r;lelly tllle GATT, the SPS Agreement and TRIPS. The clause should not restrict to
- t&fr e . It also should not cover only the current conflicting agreements. Existing and
. measures target trade in goods and Annex 1A consists of all Multilateral
greements on Trade in Goods of the WTO. The inclusion of all Annex 1A is not a redundanc
given the grthh of MEAs and their amendments. Additionally, selective MEAs, not WTg
_agreements, will have the effect of restricting which rules would prévail. ’

‘ rslggPe:rtAll WTO members are boun_d by this clause without any exemptions. Exemptions for
parties to MEAs, for example, will make negotiations on such clause more complicated and

might serve as an incentive fi joini
bl 1ve for not joining MEAs. The clause would be adopted by consensus as

;;:i?:ii Z;I‘EAS: It.1s more prudent and easier to accept when some MEAs with very universal
L %h ;ton are hi;c\t;,d under the MEA supremacy clause while leaving the status of future MEAs
partiéjpatiogneags T? members cquld wait un‘ql jchose MEAs reach a certain level of universal
L maerel1 popu arity to negotiate the poss1b111Fy Qf listing them in this clause. During that
lWTé el Dessu‘iest }11n 1I?on'-hste.d MEAs mlght be justified under environmental exceptions in
. . pite the limited list of MEAS in the Supremacy Clause, such a clause would still

elp negotiators to design futu . ’ .
S0 Section 1.2 ign future MEA trade measures in a way compatible with WTO rules. (See
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Supremacy Clause would be effective. Future listing of MEAs as well as amendments to the
Supremacy Clause should also follow this procedure.

The MEAs listed in this clause should be based on the following criteria:

e Membership test: Only in the Montreal Protocol are all the parties also members of the
WTO.'® In addition, the Vienna Convention for the Protection of the Ozone Layer and the
United Nations Framework Convention on Climate Change also satisfy this membership
requirement. However, because they are framework agreements with general
commitments, potential conflicts would actually arise out of their protocols that include
specific trade measures. The listing of their protocols (e.g., Montreal Protocol and Kyoto
Protocol) for the purpose of solving WTO-MEA potential conflicts would be of much
more significance to be listed for the purpose of solving WTO-MEA potential conflicts.
Seven out of 150 WTO members are non-parties to the Basel Convention, namely
Angola, Congo, Fiji, Gabon, Grenada, Haiti and the United States.!” Seven are non-
parties to CITES, namely Angola, Armenia, Bahrain, Haiti, Maldives, Kyrgyz Republic
and Solomon Islands.? (See also Appendix C.) The negotiations on the inclusion of the
suggested MEAs in the Supremacy Clause would mainly the negotiations between the
overwhelming majority of WTO members and less than 5% of the membership. As
analyzed above, the conflicts among WTO members that are also MEA parties are not
likely to occur. Therefore, if these negotiations bappened and these MEAs are listed in
the suggested clause, the only obstacle is the concern of WTO members to create a
precedent and gradually MEAs would take priority over WTO rules. However, the
adoption procedure described below would ease such concerns.

Significance of being listed in the Supremacy Clause: The main difference between being
Jisted in this Supremacy Clause or not is that those listed would automatically pass the
requirements of environmental exceptions in the WTO rules. Those MEA trade measures, for
example, Would presumably not “constitute a means of arbitrary or unjustifiable discriminzition
betweeg couqtpes where the same conditions prevail, or a disguised restriction on international
trade.””" Additionally, they would be recognized to be necessary for their specific environmental
purposes (as practice has proved, see “implementation test” above), which means they are the
least-trade restrictive.

With this Supremacy Clause the provisions on trade measures in the listed MEAs are prima facie
compatible with WTO law. However, the recognition of law compatibility does not imply that
the implementation of these provisions would also be automatically accepted. The
implementatipn is only accepted if it conforms to the MEA provisions. One issue is: Who
determine this conformity or non-conformity — the WTO Dispute Settlement Body (DSB) or
dispute settlement mechanisms in the MEAs? The paper will address this in the next section.

b. Dispute settlement
Disputes arising out of MEAs listed in the Supremacy Clause

The disputes arising out of the application of trade measures listed in the Supremacy Clause
could be brought before borh the dispute settlement mechanisms (DSM) in MEAs and the DSB
The test is the same in both forums: Does the trade measure in question comply with the MEA?.
The outcome could be different. What if a WTO member is not satisfied with the rulings of thé
DSM in the MEA and turn to the DSB? Should the WTO respect the MEA’s mechanisms?

The rulings of DSMs in MEAs should have the res judicata® effect, which means they would
not be readjudicated. This approach is consistent with the WTO present viewpoint, that is, “if a
dispute ar.ises between WTO members, Parties to an MEA, over the use of trade r;leasure; they
are applying between themselves pursuant to the MEA, they should consider trying to resolve it
through the dispute settlement mechanisms available under the MEA.”* However, if two parties
coulq not agree on the use of MEA mechanisms, then the DSB would be used to ’solve disputes
relating to a trade measure in listed MEAs.

o Implementation test. The implementation of the MEA should prove its effectiveness and
reflect wide international recognition and support.

e Requirement for the listing of MEAs to be negotiated in the WI'O: Non-parties to the
MEA in question should account for less than 10% of the WTO membership. Given the
practice of decision-making by consensus in the WTO, a larger percentage could be
perceived as a sweeping expansion of MEAs to the international trade sphere even
though this requirement would only apply at negotiation stage. This is a very strict
requirement but it would pave the way for the MEAs mentioned above to be listed. Such
acknowledgement would be a significant step by the WTO to take into account
multilateral trade measures for environmental purposes instead of avoiding the
confrontation with them. It also would encourage future MEAs, when addressing
transboundary environmental problems, to create a policy package to obtain a universal
membership. MEA negotiators would feel secure knowing that MEA trade measures
would not and could not be stricken down by the WTO.

; Diqutes arising out of MEAs not listed in the Supremacy Clause

The same approach could be applied to this type of disputes. The difference is that the provisions
on trade measures of these MEAs are not assumed to be compatible with the WTO law as are the
disputes arising out of MEASs listed in the Supremacy Clause. Therefore, the DSB might examine
?hem under WTO environmental exceptions. With the Supremacy Clause, a new element
mtrodpced in this process is that the DSB can infer from the fact that son;e trade measures
prevail over the WTO rules in some circumstances (Supremacy Clause) to give rulings. It is still
uncertain but at least clearer than the status quo and under the way towards certainty.

e WTO adoption test: Consensus vote on the listing of the MEA in question.

These criteria might be used in the negotiations on the listing of the MEAs mentioned above in
the proposed Supremacy Clause, as well as their amendments or future agreements. At present, it
is not easy to include any MEA. The clause is the first effort to pave the way for determining
MEAs position in the event of conflicts without making any radical change that will foreseeably

be struck down by many WTO members.
Negotiation Procedure for more listed MEAs: The CTE should be given another negotiation
mandate with regard to trade and environment. That is to negotiate the listing of MEAs. When an

agreement is reached within the CTE by all WTO members’ representatives, the CTE would
submit a report on that to the General Council to be adopted. Once the consensus is achieved, the
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This mgchamsm has been highly successful. As of 1 January 2006, there have been 335 WTO
complalnts filed under the Dispute Settlement Understanding (DSU) (Lester and Leitner 2006)
This number shows a confidence by the WTO members in the new procedure. It is considered tc;
be one of the most potent dispute settlement mechanisms at the international level.

General assessment of dispute settlement mechanisms in MEAs and the WTO Dispute
Settlement Body

In MEAs

Typically, MEAs “focus on dispute avoidance rather than dispute settlement. They use
‘sunshine’ methods, such as reporting, monitoring, on-site visits, and transparency to induce
compliance... They also use positive incentives, such as financial or technical assistance, training
programs, and access to technology.” (Dunoff 2001: 64) In addition, it is widely recognized that
coercion is not a sound basis for environmental policy. Some MEAs do not have any dispute-
"settlement provisions or only very rudimentary structures. MEAs contain more detailed
procedures, which, however, have rarely been used. Generally, the DSMs in MEAs can be
divided into two categories: (1) procedures with non-binding outcomes including negotiation,
good offices, mediation, conciliation; and (2) procedures with binding outcomes including

arbitration and International Court of Justice (ICJ).

Several disadvantages of the DSMs in MEAs explain their disutility. They are:

inen the .above disincgntives to use the DSMs in MEAs as well as the difficulty to develop
different dispute resolution methods other than those and the analyses of hypothetical conflicts, it
W}?uld be betltler f;)r the DSB to resolve WTO-MEA conflicts, rather than the DSMs in ME/;s
This paper, therefore, focuses on the improvement of the DSB in th .
L B monten mm the WTO to accommodate

Reforming dispute settlement in the WTO for the purpose of harmonizing MEA-WTO conflict

The W".IO‘ dispute settlement mechanism is quite successful now and needs no fundamental
chapge in 1ts structure. Some improvements should, however, be made especially when the DSB
decmqns can affect the public interest concerns such as health and the environment. This
analysis proposes two reforms on open hearings and amicus briefs for the purpo.se of
accommodatlpg the settlement of MEA-WTO conflicts in particular and enhancing WTO
transparency in general.

Open hearings

Following are the specific suggestions with respect to open hearings on MEA trade measures:

e Requirement for mutual consent in procedures with binding outcomes. Almost all
MEAs allow their parties to opt out of arbitration or the International Court of Justice
(ICY) if they do not accept such procedures. Under such circumstances, some provide
alternative means of dispute settlement, which then retum to procedures without non-
binding outcomes. The Montreal Protocol, for example, requires its parties to use the
conciliation commission if they do not accept arbitration or the ICJ. However, the
commission renders only recommendatory awards. Over all, where an MEA party
doesn’t want to resort to arbitration or the ICJ, there is no means to achieve a binding
resolution to the dispute in which it is a concerned party. This voluntary and non-binding
approach, therefore, might undermine the confidence in the DSMs in MEAs.

é. Qpen hearingi1 Jor MEA trade measures. This new rule might be in the form of a binding
ecision or amendment to the Dispute Settlement Understanding (DSU i
§ 1ion or amendin ng ( ) or a recommendation of

Thus far glm(?st all the hearings in the WTO are closed among members. In September 2005, the
first hearing in the history of the WTO and its predecessor, the General Agreement on Ta’riffs
and ’frade (GATT) was open at the request of the disputing parties. The proceedings in the long-
standing EC-Hormones case among the European Union, the United States and Canada® Wefe
broadcast through closed-circuit television to an audience consisting mainly of trade negotiators
- non—goxggrnmental organization (NGO) representatives, media and academics at the WTO ir;
Genevq - Recently, on 27-28 September 2006 and 2-3 October 2006, the European Commission
th_e Umted'States and Canada again requested that their two dispute settlement proceedin 527’
with the scientific experts and respective parties be open to public observation. The remaingth
only WTO dispute proceedings ever to be opened to the public. . ! )

e No specific time lines in dispute settlement process. Almost all MEAs with trade
measures do not stipulate time lines to prevent prolonged procedures.

e Opportunity for forum-shopping. If a MEA dispute settlement organ recommended a
trade measure that was inconsistent with WTO rules, the dissenting member might again
bring the case to the WTO. Allowing countries to “forum-shop” in the WTO and MEAs,
i.e. to choose the court providing the most favorable outcome, “could disrupt the certainty
achieved by the regulation of international relations.” (Marceau and Gonzalex-Calatayud

2001: 71)

In the WTO

The DSB has played a critical role in ensuring the “security and predictability to the multilateral
trading system.”24 Its purposes are to preserve the rights and obligations of members and to
clarify existing WTO rules. The DSB follows a detailed dispute settlement procedure with fixed
timetables and virtually automatic adoption of its rulings. Disputing parties first have to talk to
each other to see if they can settle their differences by themselves. If these consultations fail, the
DSB establishes a panel to hear the case. After examining facts and legal arguments submitted
by disputing parties, the panel makes a report, which becomes the DSB’s ruling unless &
consensus rejects it. If dissatisfied with the outcome, the Josing party may appeal to an Appellate
Body (AB) for review of issues of law. The losing party, however, must follow the

recommendations of the panel report or the AB report.

In general, this practice should be encouraged more. The disputes regarding WTO rules
ag]irézgallyb do not involve 'conﬁdential mformation. They are about national policies that have
particiyat'een made pubhg. In some cases containing confidential information, the public
becaus% 1‘]lrlon may .be restricted. A member should have the right to ask for closed hearings
oo sc(;me circumstances they need to protect confidential information. This right should
- red as a freedom and no approyal pr.o.cedure 1s required. However, the member should

plain the reasons for a closed hearing in writing, based on which the public will be informed.

Therefore, closed heari . .
image Oft’he (\)KS}% O‘earmgs should be the exception for the purpose of enhancing the transparent

Regard; :
i%lirrihng the disputes on MEA trade measures, open hearings should be compulsory. Scientific
asonCeSshould not be kept secret when used to justify a trade measure for environmental
S. Secondly, given the ultimate objective of the dispute settlement process is to ensure that
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trade measures are legitimately used, such open hearings will inform the public of the legitimacy
or illegitimacy of environment-related trade measures, thus facilitating their assessment on the
products in question. Such transparency will make trade competition fairer and freer. There
could be an assumption that those who try to use trade barriers under the disguise of
environmental protection fear open hearings. Those who believe in their compliance with WTO
law and have a rightful concern of the environment would support open hearings. Lastly, open
hearings, especially environment-related ones, will help the WTO gain public support to offset
the criticisms that the WTO is anti-environmental and a club of powerful countries, judging

others by themselves.

The more feasible way to inject environmental expertise in the WTO dispute settlement process
is via amicus briefs. Given the fact that MEA Secretariats keep a good and frequent record of the
development of and states’ commitments in the environmental issues governed by their MEAs
and that NGOs are doing intensive research and campaigns on environmental protection, it is
useful agd necessary for the WTO dispute settlement mechanism to take into account sci’entiﬁc
infoma‘uon and expertise from MEAs Secretariats and NGOs. This recommendation is generall
applied, but of great importance with regard to environment-related disputes because a major !
controversy on such disputes is about the lack of information or scientific evidence. :

2. Videotaping the proceedings on MEA trade measures and broadcasting them on the WTO
website. Even though proceedings of the Hormone Case have been open twice to the public
observation, relatively few people attended.”® The reason might be the logistical inconvenience.
If the disputants were willing to make public their proceedings, they should allow the
proceedings to be videotaped and broadcast on the WTO official website. By doing so, anyone
interested, such as scholars, journalists, policy makers, and lawyers could access the records
when it was convenient for them.

Recemly, WTO panels and Appellate Body have received amicus briefs, letters, and information
submitted by non-parties to dispute settlement proceedings.’® Article ’13 of tile DSU, entitled
Right to seek information, authorizes panels to “seek information from any relevant sojurce and
may consult experts to obtain their opinion on certain aspects of the matters.” In other words
WTQ panels apd AB have the authority and discretion to accept such legal briefs, but n(;
obligation to either recognize or consider them. The DSU does not address speciﬁéall the
amicus brieﬁ. The responses of panels and Appellate Body in practice are mainly on a casZ—b -
case basis Wlthout any detailed and clear guidance on what is the appropriate source and natuZe
of information and in what circumstances WTO panels and Appellate Body may consider the

mformatmn yelevant and useful. Following are suggestions on criteria and procedures for
accepting amicus briefs.

3. Make scientific evidence provided in the proceedings on MEA trade measures available on the
WTO website. The DSB report only contains their assessment of scientific evidence, but not the
scientific evidence itself. If the disputing scientific evidence is made publicly available on the
WTO website, it could enhance the understanding of the DSB decisions and trade measures. It
might even encourage further study from the governments, NGOs, and the public in general.
Such active interest would guarantee that the protection of the environment would be on the right

track.

First, the WTO panels and Appellate Body should decide to accept amicus briefs based on the
accountability and expertise of the non-disputing party submitter. Because the parties to a dispute
can always attach information submitted to them to support their arguments, this requirementp'ust
makes the acceptance transparent and more efficient. This does not excludé any specific intejrest

Environmental Expertise and Amicus Briefs _
groups, small or large, based in developed or developing countries.’!

Before exploring the introduction of environmental expertise into the WTO dispute settlement
process through an informal channel - amicus briefs, a question should be raised as to whether it
is possible to do so in a formal way by selecting the WTO “judges” with environmental
background or from the MEAs representatives of secretariat. Regarding the criteria for panelists,
Article 8.1 of the DSU requires that they must be well-qualified governmental and/or non-
governmental individuals. This does not preclude the possibility that panelists have
environmental expertise. Pursuant to Article 8.2, “Panel members should be selected with a view
to ensuring the independence of the members, a sufficiently diverse background and a wide
spectrum of experience.” The “independence” criteria however, pose a significant obstacle for
representatives from MEAs to be selected in a WTO panel. From a trade perspective,
independence will be the impartiality for the sake of trade. A representative advocating for
environmental protection might not be considered impartial and independent within the trade
regime for the fear that they would compromise trade concerns for environmental benefits.
Therefore, it is likely that disputing parties who are taking the challenged environment-related
trade measures will reject such nominations.

Further, to avoid abundant information, which places more burden on the dispute settlement
process, amicus briefs should present evidence or arguments that have not been submitted by the
part1e§. To ensure the speed of the dispute settlement process, there should be a deadline for
Subm¥ssmn. After this, the panels or Appellate Body will not accept amicus briefs. The
submitters should also be required to send amicus briefs to all parties of the dispute a.nd to
translate ‘Fhem into the official languages of the WTO. They also should be required to respond to
any questions from the parties on the information they provide. P

In thc? case of NGOs, there might be a fear that amicus briefs can be submitted by groups
pursuing different interests such as environment, health, human rights; however n}c/)tgevell?y
%ﬁ;’zzeialeictfr élr?s tlhe same .o.pportunity to raise their voice in the proceedings d’ue to their
industriaiiz gg ical, or .pohtlcal constralnts.. Mapy powerful interest groups are based in
L Addit.courllltnesilmﬂuenced by a certain political, egqnomic, and cultural conditions, and
~diVerg.ent : 1onahy, tfey can somevs,fhat 'reﬂect. the positions of host countries. Unlike the
obligaﬁonsppt{(;ic es o NGOS, MEAS. amicus brzefs would be likely to focus on explaining the
s 0 . elg parties and smen‘uﬁc 1nformat10n relat_ed to their governed environmental
:disput;a, i g s 1t())u not bg regarded or 1nclgded in the ofﬁc1al standing of MEAS’ parties on the
; e se because this would bp a direct intervention of the multilateral environmental

m in the functions of another independent system, the multilateral trading system. The

e 5 . .
quirements discussed above aim to enhance the capacity of parties to respond promptly to the
|

At the appeal stage, the focus on trade and law is even greater. The Appellate Body must
comprise persons of recognized authority, with demonstrated expertise in law, international
trade, and the subject matter of the covered agreements.29 As discussed above, no agreements in
the WTO are devoted wholly to environment. Instead, environmental concerns are sporadically
reflected in the form of exceptions to trade rules.
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appropﬁate leyel of sanitary or phytosanitary protection, taking into account technical and
economic feasibility.” Negotiators on MEA trade measures to protect human, animal, and plant
health or life should determine whether there is another measure that: (1) s “reasjonably (7)
available taking into account technical and economic feasibility”; (2) “achieves the appropriaie
Jevel of sanitary or phytosanitary protection”; and (3) is significantly less restrictive to trade”
(See the. footnote of article 5.6). If this is the case, negotiators should not adopt the trade measure
in question, because it could be considered unnecessary within the meaning of Article 5.6 of the
SPS Agreement and Article XX(b) of the GATT by the WTO panels and AB. It is not clear how
the WTO panels and AB will address the “necessity test” in the future but the SPS Agreement
standards will most likely be used (Leyton 2001).

information and arguments in amicus briefs and reduce the anxiety of many countries about the
motivation of the submutter.
2. Preparation for negotiations: A checklist of criteria to test compatibility with WTO
rules

Please note that the following criteria should be used as guidance for MEA negotiators to
consider whether or not to introduce trade measure provisions in MEAs. Their overall objective
is to separate trade protectionism from environment-related trade measures. The criteria would
clarify the legitimacy of using trade barriers for environmental purposes, thus accommodating
the compatibility of MEA trade measures with the WTO rules. It should not be binding because
the tests of compatibility will formally be conducted by the DSB in case disputes over MEA

trade measures are brought before the WTO.

Because future MEAs would not be in the Supremacy Clause yet (see Section I11.1.a); their trade
measures, should be considered in the light of the exceptions in WTO rules, which set forth the
general criteria and let room for the DSB’s interpretation. It is difficult to include more detailed
criteria in WTO rules because trade measures are varied in objectives and designs. The criteria
recommended in this paper are based on WTO rules and the rulings of the DSB relating trade
measures for environmental purposes. Such a basis does not intend to make the design of trade
measures subordinate to WTO rules. Instead, it helps to prevent arbitrary designs that would
unnecessarily compromise trade benefits where other WTO less-inconsistent trade measures or
policy instruments could achieve the same objective. See also Appendix B for the summary of
rulings in the GATT and WTO cases relating to the environment and health. GATT cases are
relevant when they are reaffirmed in WTO cases and can be referred to by the WTO panels and

AB.
With those caveats, the checklist is as follows:

a. Do MEA regulated subjects fall in the categories of WTO environmental
exceptions?

c. Don’t they constitute arbitrary or unjustifiable discrimination or disguised trade
restrictions?

This criterion is embedded in the chapeau (introductory paragraphs) of Article XX of the GATT
It has b§en reviewed in detailed by the Appellate Body in the Gasoline and Shrimp-Turtle cases'
Accordlng to these decisions, the purpose of the chapeau is to ensure that the Article XX
exceptions are not abused for trade protectionism. In other words, countries may use trade
measures to pyomote the objectives listed in Article XX, but must not do so if they lead to
arbitrary or unjustifiable discrimination or disguised restrictions on international trade.

At the multilateral level, a MEA trade measure’s design could be considered to pass this test
proyideq that it would not discriminate among parties or between parties and non-parties without
taking into account their situation and environmental performance. Its actual application
howeyer, would also be examined in the light of the chapeau of Article XX. Nonetheless fo;
negotiators only the design would be relevant. ’

d. Are the environmental objectives of such trade measures scientific based?

The Sanitary and Phytosanitary Agreement (SPS Agreement) defines trade measures as actions
goverpments may take to regulate risks arising from invasive species, genetically modified
organisms, and certain other risks to human, animal, or plant life or health (Hunter, Salzman, and
Zaelkg 2002). It is annexed to the WTO Establishing Agreement, which developed the exce};tion
in Article XX(b) of the GATT 1994. It requires that trade measures have to be based on risk
assessment. The first question one must ask is whether a risk assessment has been conducted. In
the.ECj—Hormones case, the European Communities are ruled to have failed to honor this
gbllggtlon. The AB, in Australia-Salmon, defines the elements of a risk assessment, as: (1)
identification of the pests and diseases sought to prevent as well as the biological and eéonomic
consequences of their entry; (ii) evaluation of the likelihood of entry and the consequences
absent the SPS measure; and (iii) evaluation of the likelihood with the measure in place.*

The subjects that fall within the meaning of environmental exceptions in the WTO law are:

e Those that are necessary to pfotect buman, animal, or plant life or health (Article XX (b)
of the GATT).

e Those that are exhaustible natural resources (Article XX(g) of the GATT). The term
“natural resources” has been interpreted in both GATT and WTO cases broadly to
include both living and non-living resources. The term “exhaustible natural resources,”
according to the AB in Shrimp/Turtle case, is 1ot “static,” but “by definition,
evolutionary.” Tuna, salmon, and herring stocks, petroleum, dolphins, sea turtles, salmon

fisheries, and clean air are ruled as “exhaustible natural resources.” Together with the obligation to take a risk assessment, WTO members have the limited right to

take .provisional measures where scientific evidence is insufficient. The AB pointed out four
requirements for this right in Japan-Varietals whereby a member could adopt trade measures
provisionally. First, the situation is one of insufficient scientific information. Second, the trade
Measures must be adopted based on pertinent available information. Third, the merilber must
Obtam the additional information for a risk assessment. Finally, the member reviews the measure
within a reasonable period of time. >

b. Are they necessary for specific environmental objectives?

In Reformulated Gasoline case, the “necessary test” in Article XX(b) of the GATT has been
defined as the “least trade restrictive” approach. In other words, a trade measure is considered
“necessary” only if there is no alternative measure consistent with the GATT.

However, the SPS Agreement, which elaborates this provision, adopts the “not more trade
restrictive than required” approach. Article 5.6 of the SPS Agreement states that “Members shall
ensure that [their] measures are not more trade-restrictive than required to achieve their
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