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I. Introduction

It has been said that class arbitration – also known as “class action arbitration” – is a “‘uniquely American’ device.”
  Certainly the procedure, which combines elements of U.S.-style class actions (i.e., large-scale lawsuits seeking representative relief in court on behalf of hundreds to hundreds of thousands of injured parties) with arbitration, reflects a strong bias towards U.S. conceptions of collective justice.

Class arbitration has had its share of growing pains over the last twenty years, as an ever-increasing body of domestic U.S. case law and commentary suggests.  However, it is by no means clear that the procedure will either fade from use or remain limited to the United States, as some people appear to believe.  Instead, there are at least three good reasons for thinking that the device will expand beyond U.S. borders in one form or another in the not-so-distant future.

First, the global legal community is facing an unprecedented amount of interest in issues involving large-scale group injuries.  For years, this debate has focused solely on the merits of U.S.-style class actions as compared to European-style regulatory relief.  However, changed social and political circumstances, combined with the rise of new forms of legal injury, have resulting in states considering new means for providing collective redress.

Second, class arbitration is no longer limited to domestic U.S. disputes.  For example, at least three different types of international class arbitrations have already been brought in the commercial realm.
  Collective relief has been sought in other specialized arbitral contexts as well,
 including an international investment class arbitration filed by 195,000 Italian parties against Argentina.
 

Third, courts, commentators and legislatures in a variety of jurisdictions have already begun to discuss the merits of allowing some form of class arbitration to develop within their borders.  Though no known class arbitration has yet been seated outside the United States, there have been public indications of interest in domestic and international group arbitrations in countries as diverse as Canada, Colombia and Luxembourg.
  

In some ways, interest in group forms of private dispute resolution makes perfect sense given the current legal and commercial reality.  Large scale, cross-border disputes are one of the biggest issues facing the international legal community today,
 and arbitration is uniquely situated to address two of the more difficult problems with respect to those kinds of claims:  identifying a single forum that has jurisdiction over the entire dispute and providing relief that will be easily enforceable in one or more states.
  

Nevertheless, some might say it is too soon to debate the expansion of class arbitration to other states, either as a matter of probability or propriety.  Certainly it is true that no long-term feasibility studies have yet been conducted on class arbitration in either the domestic or international context.
  Furthermore, existing laws regarding class arbitration are continually in flux, even in the United States, making the issue something of a moving target.
  

However, lawyers are often called upon to give advice in an uncertain world, and this is no exception.   Timely consideration of the issues is particularly important in this situation both to (1) assist any state or institutional reform efforts and (2) help parties determine whether and to what extent their own actions may actually be increasing the likelihood of being brought into a class or other collective arbitration.  
Though necessarily limited in scope, this paper addresses three issues relating to the possible development of class arbitration outside the United States.  First, section II identifies some of the concerns enunciated by opponents to class arbitration so as to set the stage for further discussion.  Interestingly, much of the conflict is not about arbitration per se.  Instead, the debate involves larger issues – some real, some perceived – about the commercial impact of collective relief and conflicting concepts of individual rights.  

Section III faces one of the primary objections to class arbitration, i.e., that it is a “‘uniquely American’ device.”  Critics often appear to assume that any privatized form of collective redress will involve the class arbitration procedures currently in use in the United States.  However, it is not only likely that the U.S. approach will change over time,
 it is also likely that different countries will develop procedures appropriate to their own national systems.  Therefore, this section considers what form “collective arbitration” – a newly coined term used to distinguish these alternative forms of group arbitration from U.S.-style class arbitration – might take if it were to develop outside the United States.

Section IV considers a second criticism of class arbitration, namely that it will never expand beyond the United States.  Thus, this section examines the social, legal and political forces that influence the development of class and collective arbitration.  Section V concludes the paper with some final observations about how mass claims in arbitration might be addressed in the future.
II.
Conflicts Regarding Class Arbitration – Real and Perceived

Opponents to U.S.-style class arbitration typically challenge the procedure on three fronts.  Interestingly, only one line of argument involves issues relating to arbitration, with the other two debates focusing on matters that are more commonly raised when discussing collective relief in the judicial context.

Specialists in arbitration are often tempted to focus only on questions related to arbitration per se, both as a matter of interest and expertise.  However, it has been noted that:

[i]t would be a mistake . . . for the international arbitration community to . . . avoid discussion of these [other] issues.  The participants in the international class arbitration debate will surely be informed by their long-formed, general perspectives on both arbitration and class actions, but the convergence of class actions and international arbitration does shine some new light on old questions and require a further look.
  

Thus this section will outline all three areas of debate to set the stage for further discussion.

1. Economic issues

The most vocal opposition to class arbitration thus far has come from the international commercial community, which claims that U.S.-style class actions (and thus U.S.-style class arbitrations) are bad for business.  Interestingly, this argument is to some extent based more on perception than reality.  For example, empirical studies have shown that corporate actors’ biggest criticism of U.S.-style class actions – i.e., that class claimants routinely file frivolous suits to assert pressure to settle cases for enormous sums of money – is demonstrably incorrect.
  

In some regards, the claims of the business community are correct.  Class actions do have an effect on business practices.  For example, empirical research shows that that U.S.-style class actions “tend to increase the frequency and breadth of litigation” against corporate defendants, which “raises the cost of doing business and makes the legal environment more uncertain; it also has the potential to bring questionable business practices into the media spotlight.  In short, the threat of litigation constrains corporations’ decision-making freedom.”
  

However, just because a law or action increases corporate costs or corporate caution does not mean that it harms or costs society as a whole.  Indeed, corporations’ focus on ex post costs of litigation alone fails to recognize the role that class actions play in a deregulated market society and the ex ante benefits enjoyed by these same corporations as a result of their having to meet very few regulatory requirements when entering the market.
  Experts in the field of comparative civil procedure have noted the absence of any detailed empirical evidence regarding the complex cost-benefit analysis of a private system of relief for collective harm (i.e., various forms of private litigation, including class action suits) and a public system (i.e., a comprehensive regulatory regime).

Given the lack of relevant economic data in this area, this paper will move on to the next subject of discussion.  However, it is useful to recognize that existing empirical research casts sufficient doubt about the premise that U.S.-style class suits are inevitably bad for business and thus bad for society, such that it is not necessary to dismiss class or collective arbitration out of hand as economically unfeasible.  This conclusion seems particularly appropriate given that some of the greatest proponents of arguments against class arbitration are those whose financial self-interest augurs against the device.

2. Jurisprudential issues

The second argument against class arbitration involves the longstanding debate about the legitimacy of collective relief, particularly U.S.-style representative relief.  Traditionally, civil law jurisdictions have refused to create collective forms of action due to jurisprudential concerns about the nature of individual rights.  These states have often used regulatory mechanisms to address the same types of social ills that the United States addresses through litigation brought by “private attorneys general.”  
Experts continue to debate whether private (i.e., judicial) enforcement of public rules, including the recovery of individual damages, is a more “efficient institutional choice” than government regulation is.
  Often the approach used in the United States is set in contradistinction to that used in Europe.  However, this black and white, either-or dichotomy ignores the fact that both the U.S. and European models are changing to adapt to new legal and social circumstances.  Furthermore, this sort of binary thinking ignores the wide (and growing) diversity of other means of addressing group injuries, which are discussed in more detail below.
  

Critically, a society’s perspective on the nature of individual rights is affected by the public regulatory structure and vice versa.  Comprehensive regulation allows and leads to restrictive interpretations of individual rights regarding collective relief.  Broadly deregulated societies have much more permissive interpretations of individual rights.  States that adopt mixed or intermediary positions on regulation – and their number is growing, according to recent empirical research
 – take an equally moderate view of the scope of individual rights to collective relief.  
In all cases, the policy choices are based on the state’s perception of how best to address legal injuries suffered within their territorial borders.  These developments will likely affect official state views about the propriety of various forms of collective arbitration as well as the views of private individuals.

3. Arbitral issues

The final argument against class arbitration invokes basic notions of what arbitration is or is meant to be.  Arbitration is routinely described as a relatively informal, inexpensive, business-oriented dispute resolution mechanism.  International arbitration carries the additional benefit of being able to meld civil law and common law procedures into a cohesive whole.  Class arbitration is viewed by its opponents as expensive, time consuming, legalistic and closely tied to U.S. civil procedure.  Furthermore, the representative nature of U.S.-style class arbitrations violates many people’s views about the consensual nature of arbitration.  As such, class arbitration is thought by some people not to constitute “arbitration” at all.

Interestingly, the tension in this area may perhaps arise out of several important historical shifts in the international arbitral community.  First, it has been said that ever since the mid-1980s, the world of international commercial arbitration has been in the process of changing from “an older system of private informal justice controlled by senior European law professors and judges into a more legalistic form of dispute resolution resembling US style litigation.”
  The perceived “Americanization” of international commercial arbitration has led to the spread “certain norms, ideas and principles that Anglo-American law expresses,” much to some people’s dismay.
  Thus, to some extent, concern about U.S.-style class arbitration may reflect resistance to American commercial imperialism and a real or imagined loss of control over the proper shape of arbitration.

Second, opposition to class arbitration may partially reflect  a yearning for “the good old days” of arbitration, when procedures were allegedly simple, informal and inexpensive.  This type of sentiment has been expressed in other mature forms of arbitration.
  However, like other forms of nostalgia, this view may not be factually correct (arbitration may never have been a truly inexpensive form of dispute resolution) or may make incorrect conclusions regarding causality.  

For example, some may believe that increased legalism in international commercial arbitration was brought about by Americans intent on bringing their domestic litigation techniques into the arbitral context.  However, it could also be that arbitrations became more legalistic because international disputes became more complicated at the same time that U.S. parties were becoming more inclined to participate in international arbitration.  Certainly it is well established that there has been an increase in the number of international disputes involving the complex interweaving of multiple contracts between two or more parties and requiring more sophisticated adjudication.
  These types of transactions are markedly different than the simple bilateral agreements of years past.  Thus, to the extent an arbitral “paradise” ever existed, it was likely as much a reflection of the types of disputes that were at issue as it was due to the absence or presence of certain parties.  
Regardless of which view one holds regarding the reason for the changes in the field, it is impossible to return to arbitration’s “golden age.”  One cannot undo the changes that have been made over time, and the concept of class or collective arbitration is here to stay.
  Evolution, however, is neither bad nor good.  The only question is how the relevant communities – commercial, legal and arbitral – will respond to this new challenge. 

III.
Possible Forms of Arbitration-Based Collective Relief Outside the United States

1. Alternate forms of collective arbitration 

For years, U.S. judicial class actions appeared to be a particularly virulent form of American exceptionalism.  The procedure was maligned, domestically and internationally, for a variety of reasons – abusive discovery practices, outrageous punitive damages awards, entrepreneurial counsel seeking quick settlements based on the suit’s nuisance value.  However, much of the international criticism focused on the belief that the United States was the only nation in the world that allowed private individuals to use widespread representative litigation to address group or collective injuries.
 

However, recent empirical research demonstrates that U.S.-style class actions are not as unusual as was one time believed.
  Although the broad, trans-substantive approach used in the United States may reflect one end of the spectrum, several other legal systems – including Canada and Australia – have adopted judicial forms of collective relief that are markedly similar to that used in the United States.
  For this reason, the author has suggested elsewhere that these two nations might be among the first to develop their own forms of class arbitration.

However, Canada and Australia are not the only nations to allow collective relief.  As group injuries increase, so, too, has the need to provide for collective redress.  Therefore, the global legal community has seen rising interest in “any procedure (public, private, self-regulatory, or even impromptu) that achieves resolution of a collective problem.”
  At least fifteen countries (in addition to Australia, Canada and the United States) have legislatively adopted some form of collective redress, with additional nations and regions considering the possibility.
  Furthermore, some states have embraced judicially developed forms of collective relief in the absence of any formal statutory procedures.
  

This development is important because the form of U.S.-style class arbitration reflects the national biases and predilections of its country of origin.  In short, the early users of class arbitration adopted procedures that were familiar to them.
  Indeed, two of the three published rules regarding class arbitration were based explicitly on the class action provisions of the U.S. Federal Rules of Civil Procedure
 so as to avoid problems with procedural fairness and to take advantage of a large body of case law interpreting the relevant language and legal principles.
  

If history repeats itself, then it is entirely possible that different states may develop their own unique forms of collective arbitration for domestic disputes, using procedures that resemble their own judicial models of collective relief.  Indeed, that process may have already begun.  For example, both Canada and Colombia, two nations that have enacted legislation permitting collective relief in judicial contexts, appear to have come close to adopting their own domestic forms of collective arbitration.
Thus, in Valencia v. Bancolombia, a tribunal based in Bogotá, Colombia, was faced with a class suit initiated by shareholders following the merger of two financial entities.
  Although the claim was initially filed in court, both the civil circuit judge and the District Superior Court held that they had no jurisdiction over the matter, given the existence of an arbitration agreement in the by-laws of one of the financial entities.  The plaintiffs argued that class actions in Colombia are subject to the exclusive jurisdiction of the court, but the Supreme Court of Justice rejected that argument on the grounds that the arbitration agreement did not limit the types of claims that could be submitted to arbitration and thus did not exclude class arbitrations as a matter of law.  Furthermore, the Supreme Court held that arbitrators have the same duties and powers as a court and thus have the competence to resolve class claims. Although the Supreme Court did not go so far as to say that class arbitrations are permitted in Colombia in all circumstances, it did appear to state that the arbitrator could find that the existence of an arbitration agreement in a common shareholder agreement could give rise to a collective claim.

Similar circumstances have arisen in Canada.  Several different Canadian courts appear to have come close to ruling on the availability of class arbitration, based on domestic Canadian class action legislation, although subsequent legislation in several of the relevant provinces has created some question about the continuing effect of the judicial opinions.
  Nevertheless, the methods used by the Canadian courts suggest that development of class arbitration outside the United States will not require reliance on the existence or use of specialized rules on class arbitration or on analogies to U.S. arbitral or judicial procedures.  Instead, the analysis will proceed on the basis of domestic legislation and policies.

It is impossible for this paper to discuss all the various forms of collective redress used throughout the world.  Each system has its own individual quirks, even among European nations who are responding to European directives ostensibly intended to harmonize national procedures.
  Furthermore, the situation is in a constant state of flux, given that states have a tendency to expand their ability to provide collective relief once even limited judicial procedures are established.
  Nevertheless, there are certain trends that might suggest several ways in which collective arbitration might develop outside the United States.

a. Representative relief

The first type of collective redress involves private representative claims for mass injuries.  There appears to be an increase in the number of states around the world that offer some form of representative relief for group or collective injuries.  Recent studies suggest that approximately half of the legal systems that have adopted a form of representative relief use a trans-substantive model, which is a purely procedural device that is available regardless of the type of substantive claim made.  (This is the approach used in the United States.)  The remaining states restrict the ability to bring a claim for representative relief to certain limited subject matter areas, such as securities, antitrust (competition), consumer or public law.  In these situations, the right to collective action is typically contained in the provisions of the substantive law rather than the code of civil procedure, as is true with the trans-substantive model.
  
Notably, the representative nature of U.S. class arbitrations has created a number of conceptual problems for those who subscribe to a view of arbitration that requires the parties’ explicit consent not only to arbitration of the dispute but to the procedure to be used in the arbitration.  A similar debate may arise in other jurisdictions that consider permitting representative claims to be brought in arbitration, at least to the extent such actions are opt-out rather than opt-in.
Other variations exist regarding the type and scope of representative relief to be provided.  For example, some states that have recently developed a right to representative relief do not give the right to pursue such claims to private individuals, as is the case in the United States.  Instead, these jurisdictions require such claims to be brought by an intermediary entity, such as a trade association, governmental agency or public interest group, who is entitled to seek collective relief on behalf of all injured individuals.  

Notably, if such a claim were brought in arbitration, many of the existing concerns regarding U.S.-style class arbitration – including issues about notice to the group, opting in versus opting out of the action, and the res judicata effect of an award – would be eliminated.  Furthermore, only allowing intermediary entities to bring claims for representative relief would avoid many of the problems typically associated with multi-party arbitration, such as procedures for naming arbitrators and for ensuring the confidentiality and privacy of the proceedings.

Finally, some states have limited the right to representative relief by only allowing injunctive relief (rather than individual damages) to be sought for collective harms.  Using this type of approach in collective arbitration would seem unproblematic, given that “arbitral awards frequently – even routinely – make awards of declaratory or injunctive relief.”
 

b. Aggregate relief 

Representative relief is not the only means of addressing large-scale group harms.  Some countries have decided to deal with collective injuries through judicial aggregation of claims.  Two examples of aggregate mechanisms are the group litigation order procedure used in England and the multi-district litigation procedure used in the United States.
  The English approach involves creation of a registry of individual claims that arise out of the same fact pattern.  These claims are then assigned to the same judge for management purposes.  The U.S. approach involves the collection of related claims from different federal districts and consolidation of those claims during the pre-trial period to ensure efficiencies of scale.  However, the cases are subsequently separated for individual trials on liability and/or damages.   

Aggregation of claims is relatively uncontroversial in the judicial context, and many states simply apply their pre-existing procedural rules regarding joinder, intervention or consolidation when addressing the needs of mass injuries.  However, consolidation, joinder and intervention are nowhere near as simple in arbitration.  As with any multi-party procedure, problems may arise if the parties do not all consent to consolidation or aggregation.
  However, use of a voluntary system of registration (similar to that used with English group litigation orders or certain mass dispute systems set up by the Permanent Court of Arbitration (PCA)) would eliminate virtually all of those concerns. 

Once the question of consent is addressed, the parties would need to address procedural matters.  Fortunately, those considering large scale aggregate relief in the arbitral context would likely be able to proceed under existing laws and rules regarding consolidation of arbitrations.  Arbitration is equipped to handle large-scale consolidation of claims (such as those involving more than 100 parties)
 as well as mass claims heard through the creation of special tribunals and commissions, such as those set up through the PCA.
  

c. Settlement relief

Finally, collective arbitration could take advantage of recent and proposed legislation that encourages or promotes the settlement of mass claims.  Perhaps the most innovative developments in this area come from The Netherlands, which permits parties to a mass dispute to subject a settlement agreement to court approval.
  Interestingly and somewhat controversially, the Dutch procedure uses an opt-out approach.  However, an opt-out procedure can be seen to increase defendants’ inclination to sign onto the agreement, since it is in a defendant’s interest to have a broad class for settlement purposes.   
Parties might attempt to transform this technique into an arbitral option in situations where Dutch courts do not have jurisdiction or where the parties wish to keep the terms of the settlement itself private.  Of course, privacy in mass disputes may not be possible or desirable.  For example, some publicity is necessary, particularly in an opt-out regime, so as to ensure the proper identification of the collective.  Furthermore, states may need or want to have some public knowledge of the terms or existence of the settlement, either as a deterrent to other potential defendants or as a soft form of precedent.
  

Parties wishing to adapt this procedure should be cautious, however.  In particular, they should take care when attempting to create a collective for arbitral settlement purposes alone.  Although some institutional rules appear to allow parties to transform a settlement agreement into an arbitral award
 and numerous arbitral rules and arbitration laws permit the entry of a consent award in situations where the parties settle their dispute during the pendency of an arbitration, there are concerns about whether an arbitral award based on a settlement agreement is internationally enforceable if there is not a pre-existing arbitration agreement.

2. Creating or adapting procedures for collective arbitration

a. Reliance on judicial procedures

As the preceding discussion demonstrates, U.S. class actions are not the only form of collective redress available in state courts.  Thus, there is no need to conclude that U.S.-style class arbitrations are or should be the only form of collective redress available in arbitration. 

In describing the various forms of collective relief now available in courts around the world, this paper is not suggesting that arbitral institutions or individual arbitrators seeking to design new forms of collective arbitration should precisely duplicate existing judicial procedures.  Indeed, the international arbitral community has worked long and hard to disabuse newcomers to the process of the notion that they are entitled to the same procedures that would be available in litigation.  Furthermore, several critics of class arbitration have noted that the decision for specialized rules on class arbitration to track U.S. civil procedure was “uninspired and superficial”
 and that class arbitration would benefit from the implementation of “innovative procedures that courts have been hesitant to accept.”

However, to the extent that arbitration is considered “a substitute for State justice, albeit of a private nature, but nevertheless pursuing the same ends,” then an arbitrator or arbitral institution may decide that some aspects of arbitral procedure could or should be similar to those used in national courts.
  Furthermore, those who are designing new arbitral procedures may decide that reflecting certain judicial procedures is a wise course of action so as to benefit from any judicial opinions or commentary construing certain legal principles or questions of procedure.

Even more to the point, any developments in arbitral procedure – collective or otherwise – should not outpace fundamental principles embodied in the relevant legal systems, lest the resulting arbitral awards be subject to claims that the arbitration in question violated public policy or procedural fairness.
  For this reason, it will be easier for new forms of collective arbitration to develop domestically, since they can not only reflect principles of the arbitral seat but can also be assured that the necessary legal structures are in place to support the arbitral award after it has been issued.
  

It may be more difficult to come to agreement on procedures for cross-border group arbitrations unless the parties are from states that share a common understanding about the propriety of collective relief.  Thus, a group arbitration that involved parties from the United States, Canada and/or Australia might be relatively easy to set up and enforce, since these three states share a common understanding regarding the availability and form of representative relief.
  A group arbitration involving parties from one of those states and Germany might be more problematic, since German law only allows intermediary entities to bring a claim in a limited area of law and only permits injunctive relief in response to a group action.
  Despite these difficulties, however, it is important that the international arbitral community consider some of the cross-border issues, since international class arbitrations already exist.
b. Methods for creating new forms of collective arbitration

The next issue to consider is how these new forms of collective arbitration might develop.  One possibility is that an official body, such as a domestic or international arbitral organization, will decide to amend existing arbitral rules or create a new set of specialized rules to outline the procedures used in collective proceedings, and will call a working group to make the necessary recommendations to the institution.  That is the approach taken by several arbitral organizations in the United States following the United States Supreme Court’s 2003 decision in Green Tree Financial Corp. v. Bazzle,
 which gave national prominence to class arbitration and suggested that the device could no longer be considered a rogue arbitral mechanism limited to a few U.S. states.  

The other, perhaps more likely, possibility is that the issue will arise on an ad hoc basis as individual cases arise.  Indeed, individual courts and arbitral tribunals outside the United States are already being asked to consider the ability of parties to proceed as a collective in arbitration, based only on the existence of a valid arbitration agreement and the purported need to bring the claims in a single action.
  This is analogous to the situation in the United States in the twenty years prior to Bazzle.

Those who are asked to consider whether a collective arbitration can proceed in a particular set of circumstances must answer several key questions.  First is whether collective forms of relief are even allowed in the situation at hand.  For example, a growing number of corporate entities – in the U.S. and elsewhere – have attempted to forestall the possibility of being named as a defendant in a group action by inserting a waiver of any collective relief in the arbitration agreement itself.  Furthermore, the governing substantive law may prohibit parties from attempting to arbitrate these particular claims.
 

States are well within their rights both to declare certain substantive matters of law non-arbitrable, so the second of these bans is unremarkable.  On its face, the ability of parties to prohibit certain arbitral procedures also seems straightforward, so long as basic notions of procedural fairness remain in place.  However, certain forms of collective redress serve both a public and private purpose.  In these cases, prohibitions on class or collective arbitration could be viewed as analogous to a party’s attempt to circumvent a mandatory provision of substantive law.  Indeed, some U.S. courts have struck express waivers of class proceedings as violative of substantive rights.
  It may be that other countries develop similar policies regarding attempted exclusions of collective relief.

If there is no explicit bar to collective arbitration (or if an explicit bar has been struck as inappropriate), it then becomes necessary to decide whether it is possible for the parties to proceed as a group.  In is commonly agreed that arbitral tribunals decide matters of procedure, and judicial opinions in the United States and elsewhere suggest that this approach will be followed in collective arbitrations as well.
  

Sometimes, the parties can come to an agreement about the collective procedures to be used.  In most cases, however, the arbitration agreement will be silent as to the possibility of collective procedure and at least one party (typically the defendant) will object, claiming that individual arbitrations are all that should be permitted.  In these situations, the question is whether ordering the parties to proceed collectively is within the scope of the tribunal’s discretion and authority.

The author has argued elsewhere that arbitral tribunals seated in the United States have the ability to order class arbitration, even in situations where the arbitration agreement is silent as to group treatment.
  Although the analytical approach used in that discussion is equally applicable in the context of other forms of collective arbitration, it will not be repeated herein.  Instead, this paper will turn now to the confluence of policies and principles that affects an arbitral tribunal’s willingness to even consider creating a procedure to hear representative or collective claims, since that will not only affect the shape of the procedure to be used but will likely determine whether the arbitral tribunal decides whether it has sufficient discretion to order a collective proceeding.  

IV.
Social, Legal and Political Forces Influencing

the Development of Collective Arbitration

1. Forces driving the development of class or collective arbitration

Earlier, this paper noted that the international business community is united in its opposition to class proceedings, be they in court or in arbitration.  It is somewhat ironic, then, that class arbitration in the United States developed as the direct result of corporate defendants’ own efforts.
  If international commercial actors have been advised to take similar steps to avoid being named as defendants in class proceedings, they should be on notice that they may actually be contributing to the possible rise of collective arbitration in their home jurisdictions.  

Class arbitration in the United States arose after corporate entities who were concerned about being named as defendants in judicial class actions began including arbitration provisions in their contracts so as to force individual claimants to pursue relief in arbitration.
  As anticipated, the arbitration agreements were upheld pursuant to the strong pro-arbitration policy reflected in the U.S. Federal Arbitration Act.  However, it soon became apparent that individual arbitrations did not give full effect to the overriding policy concerns reflected in many of the substantive laws.  In particular, it became clear that holders of small-value claims would be unlikely to proceed individually in arbitration and that to require them to do so would result in a breach of their statutory rights.  Though many of these issues arose in the context of consumer arbitration, the need (under U.S. law) to proceed as a class is not limited to that area of law.

The failure to pursue individual claims injures more than individual claimants.  Rather than create a broad regulatory scheme, the United States has chosen to give private litigants the right and the power to enforce many public laws.  When that mechanism fails to operate as intended, society as a whole suffers.  Not only are costs be borne by the wrong parties (i.e., the victims rather than the wrongdoers), but deterrence of risky behavior drops when defendants realize that they will not be made fully liable for their actions.

Thus, when deciding whether to permit class arbitration, U.S. courts and arbitrators had to weigh the relative merits of a broad policy in favor of arbitration against the policies underlying the individual legal claims at issue.  Rather than choose one policy over the other, the initiators of class arbitration chose to fulfill both simultaneously. 
Critically, it was apparent, in all cases, that the parties had clearly agreed to arbitrate their disputes, even if they had not necessarily contemplated the form of the procedure to be used.  However, the only way that the parties’ agreement to arbitrate could be given effect was to permit the claimants to proceed as a class.  

This approach describes the “principle of effective interpretation,” which is often used in arbitrations involving pathological clauses.  In these situations, the arbitral tribunal adopts the procedure that is most likely to “establish an effective machinery for the settlement of disputes covered by the arbitration clause.”
  To the extent that collective redress constitutes the most “effective machinery” to resolve certain disputes, arbitrators would appear to have authority to order such proceedings.

Thus, the development of class arbitration in the U.S. required both a strong bias in favor of arbitration as well as the need to provide collective relief to give full effect to the aims of the substantive law.  In the United States, this also involved the absence of regulatory mechanisms that could provide alternative means of addressing the public and private injuries suffered.  The following sections will discuss whether and to what extent these policies exist in other jurisdictions.  

2. Arbitral policy

The first question to be addressed is whether it is necessary that the jurisdiction in question be as staunchly pro-arbitration as the United States, which has been said to favor arbitration perhaps more than any other nation in the world.
  Certainly any hostility to arbitration in general on behalf of the national courts or legislature would be fatal to the development of a novel form of arbitration, but there are varying degrees of commitment to arbitration.

Unfortunately, it is difficult to identify any objective standards for evaluating the extent to which any particular jurisdiction supports arbitration.  Some attempt to measure global support for arbitration has been made by reference to the increased number of proceedings heard internationally or to the wide adoption of the Model Arbitration Law (MAL), which is said to have an inherently pro-arbitration bias.
  Others would point to the inconsistent manner in which the MAL is interpreted and applied in different jurisdictions, or to the potentially suspect laws or practices in the many countries that have not adopted the MAL, as evidence that anti-arbitration sentiments still remain.

However, it may be that the different interpretations of the MAL and other national legislation may not necessarily reflect varying levels of commitment to arbitration.  Instead, these variations may demonstrate the range of ways in which individual countries rationalize their support of arbitration.  Thus, for example, it has been said that:  

[d]ifferent competing theories have been advanced about the nature and legitimacy of arbitration . . . .  These differences of opinion over the theoretical basis for arbitration and the nature and legitimacy of the arbitral process, are important because the way in which . . . arbitration is characterized affects the manner in which the extent and scope of applicable rules in arbitration are determined.
  

This suggests that asking whether a jurisdiction is “committed” to arbitration may not be the right question when considering the possible expansion of collective arbitration.  Instead, the focus should be on what theoretical approach is used by the entity (arbitral tribunal, arbitral institution, court or legislature) that is considering the use or development of collective arbitration.

Four different theories have been advanced to describe a nation’s rationale for arbitration.  The first emphasizes arbitration’s contractual nature and gives a great deal of weight to the parties’ intentions and expressed wishes regarding procedure.  Those who embrace this tradition may find it difficult or impossible to craft a collective procedure absent the explicit consent of all parties.  

Interestingly, adherents of the contractual theory of arbitration can be found even in nations like the United States, where arbitration is strongly favored as a matter of public policy.
  Thus, the mere strength of a nation’s commitment to arbitration does not appear to be enough to indicate whether class or collective proceedings will evolve.

The strict contractual approach has been criticized both for failing to recognize that national courts need to maintain some control over arbitral proceedings to ensure procedural fairness and for failing to recognize arbitrators’ need and ability to exercise discretion in procedural matters.
  These problems inspired the rise of the jurisdictional theory of arbitration, which emphasizes the power of the state to regulate arbitrations seated within its borders.  However, this view of arbitration has proven problematic because it fails to give proper precedence to party autonomy and is now largely discounted.
  

The third approach to arbitration combines the best elements of the contractual and jurisdictional models, charting a middle course between the two extremes.  Known as the hybrid theory, adherents of this view of arbitration recognize the role of party autonomy and consent while simultaneously noting the role of national courts in supporting and controlling the outer bounds of the arbitral procedure.
  

Though popular with many in the international arbitral community, this approach lacks the simplicity of an all-or-nothing mindset and requires adherents to explain constantly why party autonomy should be respected in one circumstance but not another.  Nevertheless, the hybrid theory provides a useful description of the rationale underlying the development of class arbitration in the U.S., since this theory permits courts, legislatures, arbitrators and arbitral institutions to adopt a more nuanced view of what constitutes consent in situations where the agreement is silent or ambiguous as to certain proposed arbitral procedures.  Interestingly, this theory of arbitration has won adherents outside the United States as well.
 

The fourth theory of arbitration – termed the autonomous theory – also could be used to rationalize the U.S. approach to class arbitration.  This technique:

looks beyond contextualizing arbitration within the existing legal framework and instead, focuses on the need of the transnational business community for a private and flexible means of resolving disputes.  Its proponents suggest that it is important to look beyond the structure of the arbitral institution and the emphasis on either the contractual or jurisdictional nature of arbitration and instead focus on its goals, objectives and methodology.

In some ways, this approach hearkens back to the flexible, business-friendly model that is heralded as marking the golden age of arbitration.  Furthermore, the autonomous theory could be said simply to reflect a more detailed description of the principle of effective interpretation.  While it is true that a robust reading of the autonomous theory may permit a higher degree of procedural formalism than is commonly associated with proceedings held during arbitration’s heyday, it can be said that the complex needs of contemporary commercial interests often require similarly sophisticated dispute resolution devices.
  

Because the autonomous theory looks beyond traditional arbitral structures and strict contractual or jurisdictional interpretations of arbitration, it seems well suited to the development of collective arbitration outside the U.S.  This conclusion is further supported by the theory’s emphasis on flexibility and the need to focus on arbitration’s goals and objectives.  Thus, those who adhere to this theory of arbitration would likely be amenable to the development of collective arbitration, if other circumstances were right. 

No single theory has won universal acclaim, and no known research has identified which states have adopted one theory of arbitration over another.
  Furthermore, the domestic U.S. response to class arbitrations suggests that there will be different individuals who prefer different approaches even within one national system.
  

Thus, the possible expansion and development of any form of collective arbitration will likely result in lively debate, both within and between jurisdictions.  Those persons who embrace one of the first two theories of arbitration will be unlikely to encourage the development of collective arbitration, while those who support one of the latter two theories may be more likely to do so.  However, the adoption of collective arbitration in any particular situation needs more than just an openness to new arbitral procedures, as discussed in the next section.

3. Policies regarding collective relief

a. Constituent elements

Previously, this paper suggested that the development of class arbitration in the U.S. relied heavily on the need to give full effect to the aims of the substantive law, typically in the absence of any regulatory mechanisms that could fulfill the same duties.  This suggests that new forms of collective arbitration will likely only arise in states or situations where there is not an adequate remedy for the individual and group injuries outside of collective arbitration.  
Traditionally, those states with strong regulatory regimes have opposed representative or group relief in court, claiming, among other things, that U.S. class actions and similar procedures are an abuse of individual rights.  Partially this is a jurisprudential concern, in that these states have a different view of the content of various rights, and partially this is a pragmatic concern, in that these states have addressed the societal ills through regulatory mechanisms.  in other words, there is no need for mass judicial relief in these highly regulated societies.
Thus, the central inquiry should be whether the legal system available to the claimant(s) addresses the injury that is the subject of the purported collective arbitration through one means or another.  It may be that states with strong regulatory regimes do not and will not need to develop a form of collective arbitration for domestic disputes, thus answer the pragmatic question.
  Furthermore, states that fall into this category are most likely to view the concept of individual rights in such a way as to prohibit the use of any collective devices.  

However, not every jurisdiction has a suitably comprehensive regulatory scheme.  Even those countries with strong traditions of public regulation are supplementing those systems with limited forms of private relief.  As their legal structures change, so, too, do their philosophical conceptions of individual rights and their ability to address structural issues such as the res judicata effect of judgments for mass injuries.  
Even more importantly, this change in the availability of private redress for group harms demonstrates a recognition on the part of the state that regulation alone does not cure this particular injury.  Instead, there is a need – limited, perhaps, but still extant – for this type of private cause of action.
These influences are primarily experienced at the domestic level.  However, the rising incidence of cross-border injuries suggests the need to develop an internationally acceptable form of collective arbitration, for all the reasons that are traditionally associated with international commercial arbitration.  For example, arbitration has the ability to avoid any biases exhibited by national courts, create a more flexible procedure suitable to parties from different legal cultures, and permit predictable enforcement of arbitral awards.  Furthermore, international class arbitrations have already begun to arise.
b. Practical analyses

In anticipating what might be done in the future, it is useful to see how courts and arbitral tribunals that have contemplated the possibility of collective arbitral relief in the past have proceeded.  Notably, many follow a similar pattern of analysis. 
First, the court or arbitral panel considers whether the right to collective relief is procedural or substantive.  If the right is merely procedural, then the parties may have waived their ability to proceed collectively, either through an express provision in the arbitration agreement or simply by choosing to proceed in arbitration.
  
Interestingly, those nations who have made the most cautious inroads towards collective relief in state court by only providing for collective redress in specific provisions in specific statutes involving certain substantive areas of law may be most at risk of having those rights construed as substantive rather than procedural, since the injury and the remedy are combined in the same enactment.  Nations that take a broader, trans-substantive approach to collective rights might find that the right to proceed as a group is considered “merely” procedural, since the right is located in a code of civil procedure rather than in the substantive law.  However, the United States has overcome that problem by finding that the only way to vindicate certain statutorily protected rights is to permit collective relief.
  Other states may take a similar view, allowing a purported procedural right to be transformed into a substantive right.

Next, the court or arbitral tribunal needs to consider the different ways that the goal of the substantive law can be fulfilled.  It may be that the procedures relating to collective relief are proscribed (either in the substantive law itself or in the code of civil procedure) by only allowing certain entities to pursue claims on behalf of the group or by only permitting injunctive relief.  Such provisions might suggest only a limited need for collective relief.  In these cases, it may be that the combination of individual arbitration plus regulatory protections could be sufficient to both compensate victims and deter future wrongdoing.
  Alternatively, it may be that the aims of regulatory relief are different than those associated with group relief and that collective redress, even in arbitration, is still necessary.
  

The best analyses would not only take into account the facial aims of the substantive law but also any underlying legal realities, including whether holders of small value claims will proceed in arbitration.
  Although this issue may arise most frequently in consumer arbitration, it can be found in other areas of law as well.  In any case, it is important to conduct an independent analysis of these issues in each case.  Collective arbitrations can cover a wide range of subject matter areas, and each field of law will likely have its own unique concerns.  

Although collective relief in courts need not be coextensive with collective relief in arbitration, the fact that a state has considered it necessary or at least useful to develop even a limited form of collective judicial redress suggests that the regulatory scheme is not enough to protect individuals and society at large.  Although this view might increase the likelihood that collective arbitration would develop outside the United States, this expansive principle is offset by the fact that the court or arbitral tribunal should look at the type and scope of relief provided in state courts before deciding the type and scope of relief to be provided in arbitration.  

There are two reasons this makes good sense.  First, it puts the focus on whether collective arbitration is needed to vindicate the statutory rights of the claimant(s).  Development of a new procedural form of relief is not something that should be done by whim.  However, under either the hybrid or autonomous theory of arbitration, it is something that may be done as a matter of necessity, in accordance with the principle of effective interpretation and consistent with the larger commercial and legal context.

Second, consideration of the scope and type of relief available in the courts helps ensure that the form of collective arbitration to be developed keeps pace with that state’s jurisprudential approach to individual rights and with the overall regulatory regime.  Expanding collective relief in arbitration beyond what is necessary and beyond what is permitted in the state courts can lead to difficulties; however, an unduly narrow approach to the development of these types of procedures can allow individual defendants to upset the state’s regulatory regime by fleeing to arbitration.  That, certainly, was never the intent or purpose of arbitration.
Relying on a strict statutory analysis of needs, goals and available remedies does not elevate judicial forms of relief over arbitral forms, or vice versa.  Instead, this analytical approach reflects the view that arbitration and litigation are equally competent in vindicating the rights of parties.
  

It should be noted in passing that the policies regarding collective relief in arbitration do not necessarily mirror the policies regarding multi-party arbitration.  For example, Julian Lew has suggested that multi-party arbitration should proceed when to do so would encourage procedural economy; avoid inconsistent awards; increase fairness by facilitating fact-finding and presenting legal and factual arguments; address any confidentiality concerns; and uphold the equal ability to choose arbitrators.
  
Although these policies would support the use of collective arbitration, these issues were not considered as central to the question of whether to develop class arbitration in the United States.  In particular, collective arbitration does not rely on the need to create an efficient mechanism to resolve the parties’ dispute, at least not in the way the term is commonly understood.
  Thus, it is suggested, these rationales need not be central to the development of other forms of collective arbitration.  Instead, the question should be whether the relief sought in this particular arbitration can only be realistically provided through collective action.

V.
Conclusion

The rise of class arbitration in the United States has been highly controversial, both inside and outside the U.S., and many people do not want to see this particular procedural device expand to other countries.  However, it is usually impossible to put the genie back into the bottle once it has escaped, and the better course of action may be to adapt the device to better suit parties and societies outside the U.S.
Although this paper takes no view on whether collective arbitration is necessary or merited in any particular circumstance or jurisdiction, it does take the view that the development of one or more forms of collective arbitration outside the United States is inevitable, given recent interest in this device by courts, legislators and public officials and in judicial forms of collective relief, even in states that have traditionally shunned such mechanisms.  Therefore, the discussion herein has focused on what those alternative procedures might look like and what forces might drive a particular jurisdiction to adopt such measures.  

One topic that has not been discussed is whether class or collective proceedings in arbitration are preferable to similar proceedings in court.  Some commentators have suggested that “opposing parties . . . may not necessarily be at odds concerning the desirability of resolving a class action in arbitration rather than litigation,”
 and there are actually more issues to consider than may at first appear, since each type of procedure has its advantages and disadvantages.  For example, arbitration may not require the same kind of heightened pleading that could lead to successful motions to dismiss in court, but proceeding in arbitration may allow for more limited discovery.  Similarly, the unavailability of appellate review in arbitration may be problematic, but concerns about errors in liability or damages determinations may be offset by the absence of juries in the trial phase.  Certain commercial realities may be such that no local court will have jurisdiction over all injured parties, meaning that a cross-border group arbitration is the only mechanism for effectively dealing with the claims.
 

The limited nature of this paper has required a focus on generalities rather than specifics.  However, the discussion is useful to the extent that it helps shape the discussion about whether and to what extent collective arbitration is necessary in any particular circumstance.  It also helps parties who wish to avoid collective arbitration recognize that the tools for creating such a device – i.e., an expansive theory of arbitration and a legal structure that contemplates the possibility of some form of collective relief in state courts – already exist in many jurisdictions.  Therefore, the best way to avoid collective arbitration is not to agree to arbitration in the first place.
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